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April27,2000

TO THE MEMBERS OF THE GENERAL ASSEMBLY:

Attached for your consideration is the report to the 1999 General Assembly (Regular Session
2000) on the Future of the North Carolina Railroad. This report was prepared by the Future of the North
Carolina Railroad Study Commission pursuant to Section 27.25 of S.L. 1999-237.

Respectfully submitted,

Senator Walter H. Dalton

Cochairs

Future of the North Carolina Railroad Studv Commission

Representative Walter Church, Sr.





Committee Proceedings

Meeting on February 412000

The first meeting of the Commission was held on February 4,2000 at 10:00 a.m. in Room
1228 of the Legislative Building in Raleigh. The Commission heard introductory remarks
from the co-chairs, a brief chronology of the recent hislory of the North Carolina Railroad
from Bob Weiss ofthe Fiscal Research Stafi an overview of the Operations and needs ofthe
Noth Carolina Railroad from NCRR President Sam Hunt, and a presentation on the Triangle
Transit Authority from Jim Ritchey, General Manager.

Meeting on March 612000

The second meeting of the Commission w€N held on March 6,2000 at I :00 p.m. at the
Chmlotie-Mecklenbr:rg Govemmnent Center. The Commissionheard remarks fromBoyd
Cauble on the Charlotte Transit systrem, from David King , NCDOT, on the Departrnent's
transit related programs, and from Amtak

Meeting on March 2712000

The third meeting of the Commission was held on March 27,2000 at l:00 p.m. at the Grove
Park Inn in Asheville. The Commission heard presentations from several persons advocating
passenger rail service to Asheville. In addition, the Commission heard presentations from
Norfolk Southem and CSX railroads, from the NC Department of Commerce, and from
Arntrak.

Meeting on April 27, 2000

The fourth meeting of the Commission was held on April 27,2000 at9:30 am. in Room 1425
of the Legislative Building. The Commission discussed and approved the attached proposed
legislation.





GENERAL ASSEIT{BLY OF NORTH CAROLTNA

sEssroN 1999

S/H D

99-DLK,/RW-500.2
(THIS IS A DRAFT AND IS NOT READY FOR TNTRODUCTTON)

Short Title: NCRR Amendments. ( Pubtic )

Sponsors: Senator Da1ton/Representative Church-

Referred to:

]- A BILL TO BE ENTTTLED
2 AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE FUTURE OF THE

3 NORTH CAROLINA RAILROAD STUDY COMMISSION.
4 Whereas, during the L997 Session of the General Assembly the
5 State provided funds to buy the stock of all of the private
6 shareholders so that the railroad right-of-way could be preserved
7 as a Company asset for future economic growth; and
8 Whereas, the tlorth Carolina Railroad Company, is a private
9 corporation, with all of the voting stock owned by the State of

l-0 North Carolina and all of the members of the Board of Directors
11 appointed by the Governor and the General Assembly; and
L2 Whereas, ds a private corporation the North Carolina Railroad
13 Company is uniquely situated to respond to the needs of the State
14 and to quickly and efficiently develop transportation and
15 economic development improvements for the State; and
16 Whereas, certain st.atutory amendments are critically necessary
17 for the North Carol-ina Railroad Company to fu1fi}l its potential
18 for the benefit of the State of North Carol-ina and its people;
L9 Now, therefore
20 Ihe General Assembly of North Carolina enacts:
2I Section 1. Section 54 of Chapter 82 of the Laws of
22 L848-49 | as added by Chapter 1046 of the l95L Session Laws, and
23 as amended by subsection (d) of Section 32.30 of S.L. L997-443,
24 reads as rewritten:

5
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l- "No stock owned by the State of North Carolina in the North
2 Carolina Railroad Company shall be sold or transferred except
3 with the prior consent of the General Assembly, except as part of
4 a transaction or series of transactions relating to (i) a plan of
5 merger or consolidation of that company with another company, and
6 where the State witl be the owner of all of the voting stock in
7 the merged or consol-idated corporation; (ii) a

B transfer of the stock of that company to a corporation, Iimited
9 liabilitv company, ot any other entrty that is whol

10'the state; or (iii) the reorqanization of that company.rr
11 section 2. Notwithstanding the provisions of G.s. 136-
12 1-6.6. in order to increase the capital of the North Carolina
L3 Railroad Companyr dny dividends of the North Carolina Railroad
L4 Company received by the State shall be applied to reduce the
15 obligations described in subsection (c) of Section 32.30 of S.L.
16 LggT-443r dS amended by subsection (d) of Section 27.Ll of S.L'
L7 j.ggg-237. Any dividends of the North Carolina Railroad Company

18 received by the State shall- be used by the Department of
l-9 Transportation for the improvement of the property of the North
20 Carolina Railroad as recommended and approved by the Board of
2L Directors of the North Carolina Railroad Company.
22 section 3. Effective January L, 2000, interest sha]f not
23 be accrued or otherwise charged on the remaining balance of the
24 obligations described in subsection (c) of Section 32-30 of S.L.
25 Lg97-443, as amended by subsection (d) of Section 27.Ll of S.L'
26 Lggg-237. Interest accrued on those obligations relating to
27 periods prior to January It 2000, shal1 be deemed paid and
28 contributed by the State to the capital of the North Carolina
29 Railroad Company.
30 Section 4. G.S. L24-L reads as rewritten:
31 "S ]^24-L. Control of internal
32 improvements-
33 The Governor and Council of State shaIl have charge of all the
34 State,s interest in al-1 railroads, canals and other works of
35 internal j-mprovements. The Board of Directors of a State-owned
36 railroad companv, as def ined in G.S. 124-11, shafl b.e resDonsible
37 tor tnattaginq its affairs and for reporting as set forth in G.S.
38 L24-3."
39 Section 5. G.S. L24-2 is repealed.
40 dection 6. G.S. L24-3 reads as rewritten:'
41 "S L24-3. Report of railroad, canal, etc.; contents'
42 The presi-dent or other chief offi-cer of every railroad, canal,
43 or other public work of internal improvement in which the State
44 owns an interest, shall, when required Ee de se by tshe Gevernert
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Section 7. G.S. L24-4 is rePealed.
Section B. G.S. L24-5 reads as rewritten:

,,S L24-5. Approval of encumbrance on State's interest i-n

corporations 
hich the state owns the( a ) No corPoration or company l-n w

*aiority of any class of voting stock sha1l selI, 1ease,
mortgage, ot otherwise encumber its franchise, right-of-wayr of
other property, except by and with the approval and consent of
the Governor and Council of State.
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b) No State-owned railroad c nv, as defined in G.S. L24-L1
shall sell, lease, mortqage, or otherwise encumber it
riqht-of-way, ot other property, q4qep! and with the approval
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and consent of the Board of Oirectols of that corporatio
pre.sident or other chief officer shall report these acquisitj-ons
and dispositions in accordance with G-SJ34-Jl9I:-"

of the
Chapter

Section 9. Sections L24-1- through L24-7 of
General Statutes are recodified as Article
to be entitled "Internaf Improvements."
Section 10. Chapter L24 of the General

Chapter I24
I of. that

Statutes is
amended by adding a new Artj-cle to read:

"Article 2.
"State-Owned Railroad ComPanY.

"S ]-24-I]-- Definition.
'State-owned railroad comPanY' railroad c in which

the State owns all- of the votinq stock.
I'S 124-12. Powers of a State-owned Railroad company.

A State-ownEd railroad companv shaIl have, in addition to the
powers of anv railroad corporation, the power to:

(1) Lease, license, or improve propertv'-- A State-
owned railroad c nv may lease, license' or
Lmprove its riqht-of-way an{ preper! whether
held easement esumptive rant express
grant, or otherwise, for anv purpose. Anv use or
improvement authorized
companv shall- be presumed to be for the purpose of
preslrvinq ancl protectinq its railroad corridor

t2L ffi itt fee simpl-e.--A State-owned
railroad companv mav exercise the power of eminent
domain to acguire propertv in fee simple for the
oroo""" specified in G-S- a0@

of the power qranted pursuant to this section

"h"11 
be in accordance with the proce

Article 2 of chapter 40A of the General statutes.
Title to and right of possession of property
acqrriied pursuant to this section shall vest in
accordance with G.sr 4!4-4Zlel="

"S L24-I3. Effect on State-ov.ned railr ny charter.s L24-I3. Effect on state-owned rarlroao companv cre
fqoiftinq in this Article repea]s o{ modif ies any State

Company c4arter. "
Section 11. ChaPter 136

to
ofa

amended by adding a new section
of the General Statutes

read:

and franchise.

"s 136-199. P State-owned railroad

is

rty interest

I
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1 In the absence of clear and unambiquous lanquaqe to the
2 contrarV, a convevance of property Or presumptive grant tO a
3 State-owned railroad companv shall be presumed to include all
4 subsurface rights below and a1l air rights above the property.rr
5 Section 12. G.S. 40A-5(a) reads as rewritten:
6 "(a) A condemnor listed in G.S.40A-3(a), (b) or (c) shall not
7 possess the power of eminent domain with respect to property
B owned by the State of North Carolina or a State-owned railroad as
9 defined in G.S.124-11- unless the State consents to the taking.

10 The State's consent shall be given by the Council of State, or by
11 the Secretary of Administration if the Council of State delegates
L2 this authority to h-itu the Secretarv. In a condemnation
13 proceeding against State property consented to by the State, the
L4 only issue sha1l be the compensation to be paid for the
15 property. "
16 Section 13. G.S. 62-180 reads as rewritten:
L7 "S 62-180. Use of railroads and public highways.
LB Any person operating electric power, telegraph or telephone
19 lines or authorized by law to establish s{r€'h those lines, has the
20 right to construct, maintain and operate su€b those lines along
2L any railroad or public highway, but s€€-h those lines shall be so
22 constructed and maintained as not to obstruct or hinder
23 unreasonably the usual travel on €+€h the railroad or highway.
24 Anv riqht to construct, maintaj-n, and operate these lines dloncr
25 any railroad shall be acquired only by aqreement or eminent
26 domain as provided in G.S. 62-185.'r
27 Section L4. Chapter L24 of the General Statutes is
28 amended by adding a new Article to read:
29 'Article 3.
30 "Summary Removal of Encroachments-
31 "S 124-21. Procedure for summary removal of encroachments uPon
32 railroad property.
33 Anv encroachment upon (i) State-owned railroad companv
34 property, as defined in G.S. 124-LL, or (ii) the use or occuDancv
35 of State-owned railroad company property, without the exPress
36 permission of the State-owned railroad company and after written
37 demand is made upon the encroaching party for removal of the
38 encroachment, may be removed from the State-owned railroad
39 companv propertv in the manner prescribed in this Article. The
40 written demand made upon the encroaching party required by this
41 section shall- incl-ude a copy of this Article and shall be
42 delivered certified mai] return receipt requested to the last
43 known address of the encroaching party.
44 "S !24-22. Filing of complaint-
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The State-owned railroad Companv shal-l- file a complaint for the
removal of the encroachment with the Clerk of Superior Co

the county in which the encroachment exists. ff the encroachment
exists in more than one countv, the State-owned railroad comPanv

may file in any county where any of the encroachments exist
the removal of encroachments owned or the same

defendant.
"S 124-23- summons rssued by the clerk of superior Court'

when the State-owned railroad companv files a complaint
ursuant to this Article, and ests the Clerk to issue an

order for the removal of anv encroachment from Stat€-own€d
railroad companv propertv, the C1erk shall issue a sunrmonsr afona
with a copv of this articl-e, reguirinq the defendant to aPDear at
a certain time and pface not to exceed sixtv davs from the
service of the sunrmons to answer the complaint. The State-owned
railroad companv shall not claim damaqes for the encroachm€nt or
the removal of the encroachment in this proceeding but may seek
that recove separate action in a court of c

r urisdiction.
"S 124-24. Service of Summons.

The sufirmons shall be served in accordance with Rule 4 of the
North Carolina Rules of Civil Procedure-

Company has proved case.
The Suilrmons shall be returned according to its tenorr and if on

its ieturn it appears to have been duly serve@
State-owned railroad company proves the State-owned railroad
company'S ownership of an easement, Iease, license, riqht Of wa

or anv other interest in the ertv at issuei and (ii
defendant fails to prove that defendant's use of the
does not interfere with the propertv interest owned or held bv
the State-owned railroad companv bv a preponderonce of th€
&idence, or in lieu of (it and (ii) above, the defendant admits
the alleqations of the complaint, -iudqment shall be issued bv the
Clerk that all of the encroachments shal-I be removed bv the
d.f"tdatt fro* th" st.te-o*tted ..iltoad to*pttt'tt ptopetttt *ithitt
fifteen davs of the iudqment. If the defendant fails to remove
the encroachment within the time prescribed in this sectionr the
Clerk mav order the sheriff of the relevant countv to remove the
encroachment or to effect other remedies as directed by the C1erk
and all costs for removal shall be taxed u defendant
Clerk and paid to the State-owned railroad companv.

"S 124-26. Trial by the Clerk of Superior Court-

t0
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If the 6lsfsndant, by defendant's answer, denies any material
alleqation in the complaint, the Clerk of Superior Court sh
hear the evidence and give ment as the Clerk shalI find the
facts to be.
"S 124-27. Appeal.

Upon appeal from a -iudqment rendered in accordance with G-S.
L24-25 or G.S. L24-26 to the Superior Court as provided inL24-25 or G.S. L24-26 to the Superror court as provroeq rn
Article 27A of Chapter 1 of the General Statutes, either rt
mav demand that the case be tried at the firqt--lgEsion of the
Superior Court after the appeal is docketed. The presidinq iudqe'
in the 'iudge's discretion, may f irst anv oendinq case i-n

which the rights of the rties or the blic demand it. The

"t"..tibitq iudqe mav order repleadi4g or further pleadinq bv

mav trv it on the pleadi

some or all oi tne parties in accordance with the nules of Civil
Procedure; marr try the action on stipulation as to tne issue; or

as filed. rf the case has not been
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reviously continued in Superior Court, tne court sn
tfrercase for an appropriate period of time if anv partv initiates
discovery or files a motion to allow further pleadinqs as

rovided in this section, or for sqmrnqr rsuant to
RuIe 56 of the Rules of Civil Procedure.

Durinq an appeal bv defendant from a iudqment for the StaLe-
owned raifroaal Companv under this Article, a stav of execution of
udqment shall not be

railroad com mav oroceed with removal of the encroachment in
In the event it is determinedaccordance with G.S. L24-25.

after the exhaustion of al-I appellate remedies of the State-owned
railroad compan that (i) the State-owned rq+l-!o-qd--s nrl did

ssess ownership of an easement, Iease, license, right of
way, or any other interest in the rtv at issue, or (ii) the
defendant's use of the suhiect ertv did not interfere with
the property interest owned or held bv the State-owned railroad
compan the State-owned railroad shaII reimburse
defendant for the value of the property removed, determined as of
the time of removal, by the State-owned railroad company pursuant
a iudgment or order issue{ accordinq to G.S. 124-25 and that
reimbursement shall be defendant's sole remedy for the wrongful
removal of any encroachment. r
reimbursement, the State-owned railroad company may elect to
condemn the property in accord.ance with this Article or Chapter
40A with the value of the property taken being determined as of
the date the i was rendered in the hearinq before the
Cleik and the value of thersuant to G.S. 124-26

tl
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shalt be defendants soletaken rsuant to the condemnation
r for the wrongful removal of an encroachment. "

Section l-5. Chapter L4 of the General Statutes is
amended by adding a new section to read:
"S 14-280-1. Trespassinq on railroad riqht-of-wav-

a Offense. --A rson commits the offense of tres
railroadrailroad riqht-of-way if he en

riqht-of-wa ithout the consent of the railroad c or the
person operatinq the road.

Crossinss. --Nothi in this section shall appl toa
rson crossinq the railroad riqht-of-way at a lic or rivate

crossinq.
c ) Legall abandoned ri hts-of-way.--This section shall not

apPIY to an riqht-of-wa that has been leqall abandoned
rsuant to an order of a federal or state aqenc havi
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urisdiction over the ri ht-of-way and is not bein used for
rai-Iroad services.

d) Classification.--Tres SSAN on railroad right-of;1qe asa
Class 2 misdemeanor. "

Section 16. G.S. 97-L3(a) reads as rewritten:
"(a) Employees of Certain Railroads. This Article shall not

apply to railroads or railroad employees nor in any way repeal,
amend, alter or affect Article B of Chapter 60 or any section
thereof relating to the liability of railroads for injuries to
employees, nor upon the trial of anlz action in tort for injuries
not coming under the provisions of this Article, shall any
provision herein be placed in evidence or be permitted to be

argued to the jury. Provided, however ' that the foregoing
exemption to railroads and railroad employees shall not apply to
employees of a State-o@ as defined in G.S.
I24-LL, ot tt electric street railroads or employees thereof;
;a this Articl-e shall apply to electric street railroads and

enpJ-oyees thereof and to this extent the provisions of Article 8

of Chapter 60 are hereby amended- "
section L7. Secti-on 27.25. (k) of s.L. L999-237 reads as

rewritten:
"Section 27.25(k) Report The eermn+ssie+ Commission shal]

submit a €i+a+ interim report to the General Assembly on or
before May Lt 2000. The Comrnission shall submit a final reDort
to the General Assemblv bv Januarv 15, 2001-. Upon filing of the
final report, the Commission shalt terminate' "

Sect.ion 18. This act becomes effective December Il
2000. Section 14 of this act becomes effective December I,2000
and applies to offenses occurring on or after that date.

IL



SUMMARY OF PROPOSAL

Section I authorizes the NCRR to reorganize into a more tax-favorable corporate
structure. The NCRR is cunently a for-profit corporation, taxable as a REIT (real estate

investnent tust). Under ctrrent federal law, in approximately five years (or perhaps
sooner under proposed federal legislation), NCRR may be converted to a non-profit, tax
exempt entity. This conversion may require a tansfer of NCRR stock to a State-owned
corporation or another form of reorganization under the federal Intemal Revenue Code.

Section 2 provides that future dividends of the Railroad (approximately $11 m/year)
would be credited against its obligation to the State resulting from the NCRR buyout
(cunently about $42 million). In addition, this section provides that the dividend be
used by DOT to improve the NCRR as recommended and approved by the NCRR
Board.

Section 3 provides that the interest on the remaining obligation of the NCRR
resulting from the buyout will not be charged to the NCRR" and that interest
accrued prior to January 1, 2000 will be deemed paid and contributed by the State
to the capital of the NCRR.

Section 4 clarifies that Board of Directors of the NCRR will manage its affairs. In
addition, this section requires the Board of Directors of NCRR to report annually to
the Joint Legislative Commission on Governmental Operations on those matters set
forth in G.S. 124-3.

Section 5 repeals an obsolete provision that deemed the State a shareholder in any
railroad, canal or other "internal improvement" that it made an appropriation to.

Section 6 modernizes the financial reporting requirements for the NCRR, and
requires the report to be made arrnually to the Joint Legislative Commission on
Governmental Operations, and eliminates a criminal penalty for failure to report as

required.

Section 7 repeals a obsolete requirement for the Governor to report on canals,
railroads, and other internal improvements.

Section 8 authorizes the NCRR to make properly transactions, with the approval of
the Board. All properry transactions would have to be reported annually to the
Joint Legislative Commission of Governmental Operations. Current law requires
the Governor and the Council of State to approve all NCRR properfy transactions

13





Section 9 is a technical redesignation of a group of existing statutes.

Section 10 makes four changes:
--Clarifies the powers of thd NCRR to lease or license its property, and constuct
improvements;
--Grants the NCRR the power to condemn in fee simple, using "quick take
condemnation, and limits this power to the existing condemnation powers of RRs
under G.S. 40A-3(a)(a); and

-Clarifies that the provisions of this section do no repeal or modiff the NCRR
charter.

Section l l clarifies that property owned by a State-owned railroad is presumed to
include subsurface and air rights, unless there is clear and unambiguous language to
the contrary.

Section 12 amends G.S. 40A-5(a) to prevent condemnation of any property interest
held by NCRR by another private or public condemnor unless the State's consent is
obtained. The State may give consent through (i) the Council of State or (ii) the
Secretary of Administration if the Council of State delegates that authority to the
Secretary of Administration.

Section 13 clarifies the requirement under Chapter 62, Article 9, that any person
operating electric power, telegraph, or telephone lines ,along any railroad must
obtain'the right to do so by agreement with the railroad or by exercise of the power
of eminent domain (not unilaterally and without compeirsation to the RR). The
requirement that any person operating electric power, telegraph, or telephone lines
along any railroad must obtain that right by agreement or eminent domain is found
in G.S. 62-185. Ctarifuing and technical changes are also made in this section.

Section 14 provides a new judicial procedure to allow NCRR to summarily seek
removal of encroachments found on NCRR property. Under this new procedure, if
NCRR believes that an adjoining landowner is encroaching on NCRR property, it
can file a "summary removal of encroachment" action with the Clerk of Superior
Court. If the Clerk finds that (i) NCRR owns an interest in the subject property and
(ii) the encroaching parfy failed to prove that the encroaching party's use of NCRR
property does not interfere with the property interest owned by NCRR, then the
Clerk shall render a judgment that the encroachments be removed from the subject
property. A stay ofexecution during an appeal by the encroaching party to prevent
removal of the encroachments is not available to the encroaching party. If the
encroaching parfy ultimately prevails on appeal and removal of the encroachment is
fourd to be improper, two remedies would be available -- NCRR could reimburse
the encroaching parfy for the value of the property removed, or condemn the
property and pay just compensation.

15





Section 15 adds a new criminal trespassing statute making trespass on a RR right-
of-way a Class 2 misdemeanor, without the necessity of the railroad posting "no
trespassing" signs.

Section 16 brings the NCRR and its employees under the Workers' Compensation

Section 17 authorizes the extension the Fufire of the NCRR Studv Commission until
January 15,2001.

Section 18 provides that that ttre bill would become effective December 1, 2000, and the
misdemeanor tespass section would apply to acts occurring on or after that dafe.

17
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Authorizing Legislation
Section 27.25 of S.L. 1999-237

FUTI]RE OF TIIE NORTH CAROLINA RAILROAD STUDY COMMISSION
Section27.25.(a) CommissionEstablished. -- There
is established the Future of the North Carolina Railroad Studv
Commission.
Section 27.25.(b) Membership. - The
Commission shall be composed of 16 members as follows:
(1) Eight members of the House of Representatives appointed
by the Speaker of the House.

@ Eight members of the Senate appointed by the
President Pro Tempore of the Senate.

Section 27.25.(c) Duties of the Commission. -- The
Commission shall study the following matters:
(l) The appropriate purpose, powers, and governance

of the North Carolina Railroad Company.
(2) Issues important to the future of passenger and

freight rail service in North Carolina.
The Commission's study of these and any other matters

is not intended and shall not delay the North Carolina Railroad
Company's contract negotiations with freight and passenger rail
service opemtors including Research Triangle Regional Public
Transportation Authorif and Norfolk Southern Railway Company.

Section 27.25.(d) Vacancies. -- Any vacancy on the
Commission shall be filled by the appointing authority.

Section 27.25.(e) Cochairs. - Cochairs of the
Commission shall be designated by the Speaker of the House of
Representatives and the President Pro Tempore of the Senate from
nmong their respective appointees. The Commission shall meet
upon the call of the cochairs.

Section 27.25.(f) Quorum. A quorum of the
Commission shall be nine members.

Section 27.25.(g) Expenses of Members. -- Members of
the Commission shall receive per diem, subsistence, md travel
allowances in accordance with G.S. 120-3.1.

Section 27.25.Q1) Staff. -- Adequate staff shall be
provided to the Commission by the Legislative Services Office.

Section 27.25.(i) Consultants. -- The Commissionmay
hire consultants to assist with the study. Before expending any
frrnds for a consultant, the Commission shall report to the Joint
Legislative Commission on Governmental Operations on the
consultant selected, the work products to be provided by the
consultant, and the cost of the conhact, including an
itemization of the cost components.
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Section 27.25.0 Meeting Location. The
Legislative Services Commission shall grant adequate meeting
space to the Commission in the State Legislative Building or the
Legislative Offi ce Building.

Section 27.25.(k) Report. -- Thecommission shall
submit a final report to the General Assembly on or before May 1,

2000. Upon filing of the report, the Commission shall terminate.
Section 27.25.(I) Appropriation. -- Of the filrds

appropriated to the General Assembly, the Legislative Services
Commission may allocate up to twenty-five thousand dollms
($25,000) for the expenses of the Commission.
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